TREND MICRO INCORPORATED
10101 N. DE ANZA BLVD
CUPERTINO, CA 95014
 
February 22, 2010
Mr. Gleb Budman
Chief Executive Officer
Backblaze Inc.

425A Forest Ave

Palo Alto, CA 94301

RE:  
Non-binding Letter of Intent

Dear Mr. Budman:


This letter of intent and the attached term sheet set forth a non-binding letter of intent (“Letter of Intent”) between Backblaze Inc., a California corporation (“the “Company”) and Trend Micro Incorporated, a corporation formed under the laws of Japan (“Trend Micro”).  This Letter of Intent sets forth the principal business points for the proposed acquisition of the Company, subject to the negotiation of definitive agreements between the Company and Trend Micro, covering the terms and conditions set forth herein and in the attached term sheet and containing other customary provisions for transactions of this kind.  

1.
Proposed Transaction.  Pursuant to the terms and conditions set forth below, including but not limited to its due diligence review, and in the attached term sheet, Trend Micro or, at the option of Trend Micro, an affiliate of Trend Micro, will acquire the Company through either: (i) a merger or other reorganization; or (ii) an acquisition of substantially all of Company’s assets and liabilities, for a total purchase price of Ten Million Dollars ($10,000,000) payable in cash (the “Potential Transaction”).  There will also be a Ten Million Dollars ($10,000,000) earn-out potential for reaching goals as more fully described in the attached term sheet.

2.
Definitive Agreements.  The parties agree to negotiate in good faith and use commercially reasonable efforts to negotiate definitive agreements containing the terms set forth herein and in the attached term sheet and other appropriate terms, representations, warranties and covenants (the “Definitive Agreements”).

3.
Exclusive Negotiations.  Because of the time and resources Trend Micro will spend in connection with the review of Company and negotiation of the Definitive Agreements, Company agrees that during the No-Shop Period (as that term is defined below), it will not, directly or indirectly (through any officer, director, affiliate or agent of Company or otherwise), solicit, initiate, or encourage any proposals or offers from any third party relating to any merger or consolidation of the Company, or the acquisition of a portion of the assets of, or any equity interest in, the Company (each of which merger, consolidation or acquisition will be considered a “Third Party Acquisition”); nor will Company participate in any negotiations regarding, or furnish to any person any information with respect to, or otherwise cooperate with, facilitate or encourage any effort or attempt by any person to do or seek a Third Party Acquisition.  Company will immediately cease and cause to be terminated all such negotiations with third parties that it may have been engaging in prior to the date hereof.  If Company receives any unsolicited offer relating to a Third Party Acquisition, it will promptly notify Trend Micro of such offer and keep Trend Micro informed of the status thereof. 
As used herein, the term “No-Shop Period” will mean that time period beginning on the date of this Letter of Intent and ending on the earlier to occur of: (i) sixty (60) days after the date of your execution of this Letter of Intent (the “Target Date”), (ii) the date on which Trend Micro advises Company that Trend Micro is terminating all negotiations regarding the Potential Transaction, or (iii) the execution of a Definitive Agreement.  During the No-Shop Period, Company agrees that it will: (i) use commercially reasonable efforts to preserve intact its business organization and employee and other business relationships, and (ii) to operate in the ordinary course of its business and to maintain its books, records and accounts in accordance with generally accepted cash accounting principles, consistently applied.

4.
Confidentiality.  To further the negotiation and purposes of the Proposed Transaction, each party may disclose to the other certain Confidential Information. “Confidential Information” means the fact of the Proposed Transaction, the terms of this Letter of Intent and other agreements between the parties, including drafts of agreements; technical and business information relating to parts, products, processes, equipment, concepts, systems, techniques and research and development; costs, processes, finances, customers and customer information, and marketing and business plans; and any other information either that is identified as confidential at the time of disclosure or, if delivered verbally, is followed up immediately thereafter with a writing indentifying such information as Confidential Information. Confidential Information shall remain the sole property of the party disclosing such information (the “Disclosing Party”).  The party receiving Confidential Information (the “Receiving Party”) agrees to hold all Confidential Information it receives in confidence, not to disclose any such Confidential Information to any third party without the express prior written consent of the other party, to limit access to such Confidential Information to those of its employees and advisors under a duty of confidentiality who need such access for purposes of evaluating and negotiating the Proposed Transaction, and to take the same steps to preserve the confidentiality of such Confidential Information that it uses to protect its own confidential information of a like nature, but in no event less than reasonable steps.  In addition, the Receiving Party agrees not to use Confidential Information of the Disclosing Party for any purpose other than for evaluating and negotiating the Proposed Transaction. 

Notwithstanding the other provisions hereof, information received by a party hereunder shall not be considered to be Confidential Information if the Receiving Party can demonstrate that such information (a) was rightfully in the Receiving Party’s possession before receipt from the Disclosing Party without any obligation of confidentiality to the Disclosing Party, (b) is or becomes a matter of public knowledge through no fault of the Receiving Party, (c) is rightfully received by the Receiving Party without a duty of confidentiality, or (d) is independently developed by the Receiving Party. If the Potential Transaction is terminated for any reason, each party will promptly return to one another any Confidential Information in its possession at the request of the other party provided counsel may retain one of the Confidential Information in its possession for internal record keeping (which shall be subject to the provisions of this Section 5). 

If the Receiving Party is required to disclose the Disclosing Party’s Confidential Information pursuant to a valid order by a court or other governmental body or as otherwise required by law, prior to any such compelled disclosure, the Receiving Party shall (i) notify the Disclosing Party of the legal process, and allow the Disclosing Party to assert the privileged and confidential nature of the Confidential Information against the third party seeking disclosure and (ii) cooperate fully with the Disclosing Party in protecting against any such disclosure and seeking to obtain a protective order narrowing the scope of such disclosure and use of the Confidential Information.  If such protection against disclosure is not obtained, the Receiving Party will be entitled to disclose the Confidential Information, but only as and to the extent necessary to legally comply with such compelled disclosure.

  Subject to the terms of this Letter of Intent, including without limitation Section 3 above which shall not be diminished by this paragraph, neither party shall be prevented from entering into business relationships with other entities and individuals who have products, concepts, systems or techniques that are similar to or compete with the products, concepts, systems or techniques contemplated by or embodied in the Confidential Information, provided that the Receiving Party does not violate any of its obligations of confidentiality hereunder.  Further, the Residuals resulting from access to or work with such Confidential Information shall not be subject to the confidentiality and non-use obligations contained in this Section.  For the purposes hereof, the term “residuals” means know-how and experience gained during the Receiving Party’s performance in connection with the Proposed Transaction, and retained in the unaided memories of the Receiving Party without reference to any material that is written, stored in magnetic, electronic or physical form or otherwise fixed.  “Residuals” specifically excludes any works protected by patent. 

5.  
Expenses.  Each party will bear its own expenses in connection with the preparation for and consummation of the transactions contemplated by this Letter of Intent.

6.
Announcement. Neither party shall issue any public announcement, press release, publicity statement, or other public notice relating to the Proposed Transaction or this Letter of Intent (an “Announcement”) except as otherwise required by applicable law, regulation or stock market rule, unless both parties expressly approve the timing, content and manner of the Announcement in writing prior to its release. 

7.
Effect and Limited Enforceability of Letter. This Letter of Intent and the attached term sheet constitute merely an outline of the principal intended terms of the Proposed Transaction to facilitate the negotiation and preparation of definitive agreements.  Neither this Letter of Intent, nor the attached term sheet nor any negotiations or understandings prior to the execution of definitive agreements is intended to be or will constitute a binding and legally enforceable agreement of the parties hereto, except for Sections 3 through 11 which will constitute binding and legally enforceable provisions.  Each party covenants not to institute or participate in any proceeding seeking to establish a contrary interpretation.  Each party acknowledges that any party may abandon negotiations toward a definitive agreement at any time for any reason or for no reason, in such party’s sole and absolute discretion, notwithstanding anything in this Letter of Intent, the attached term sheet or any negotiations or understanding prior to the execution of definitive agreements which may be interpreted to the contrary and notwithstanding any implied limitation on such discretion which may be imposed by applicable law.

8.
Access.  Until this Letter of Intent is terminated as provided below, Company will provide Trend Micro and its representatives full access to the personnel, properties, books and records of Company, for purposes of conducting such investigations, appraisals or audits as Trend Micro deems reasonably necessary or advisable under the circumstances.  The parties agree that confidential information disclosed by the parties hereto will be governed by the terms of Section 4 above.  During this period and for 1 year after the signing of this document, Trend Micro will not attempt to solicit any officers or employees of the company.
9.  
Disclaimer of Liability.  Neither party shall be liable for any indirect, incidental, special, exemplary, consequential, punitive or other indirect damages of any nature, for any reason, including without limitation the breach of this Letter of Intent or any expiration or termination of this Letter of Intent, whether such liability is asserted on the basis of contract, tort (including negligence or strict liability) or otherwise, even if it has been advised of the possibility of such damages.  In no event shall either party be liable for lost profits or lost business opportunities arising out of this Letter of Intent.

10.  
Governing Law and Language; Jurisdiction.  This Letter of Intent, the attached term sheet and the definitive agreements will be governed by and construed in accordance with the procedural and substantive laws of the state of California, US.  The parties agree to submit to the nonexclusive jurisdiction of, and agree that venue is proper in, state and US federal courts in Santa Clara County, California, with respect to any claims or controversies arising out of or relating to this Letter of Intent or the attached term sheet. 

11.
Termination.  This Letter of Intent will expire if not agreed and accepted by your signature below by 5:00 pm Pacific Time on February 23, 2010.  If agreed and accepted by Company on or before such date, this Letter of Intent will terminate sixty (60) days after the date of your execution of this Letter of Intent, unless extended by mutual written agreement of the parties.  Upon termination of this Letter of Intent, the parties will have no further obligations hereunder, except as stated in Sections 3 through 11 which will survive any termination of this letter.

Please signify that the foregoing correctly reflects our mutual intentions as a basis for proceeding toward negotiation of definitive agreements by executing and returning to us a copy of this letter.

Sincerely,







TREND MICRO INCORPORATED

By:  _________________________________







Name:  _______________________________







Title: __________________________________

AGREED AND ACCEPTED BY:

BACKBLAZE Inc.
By:  __________________________________

Name:  ________________________________

Title: __________________________________

Date:  __________________________________ 


CONFIDENTIAL
Attachment to Letter of Intent
Proposed Term Sheet

Subject to the Letter of Intent between Trend Micro Incorporated and Backblaze Inc., to which this Term Sheet is an attachment, the following sets forth the principal terms upon which Trend Micro would effect an acquisition of all outstanding capital stock or substantially all assets and liabilities of Company.  Any capitalized term not defined herein shall have the meaning ascribed to such term in the Letter of Intent.  This term sheet constitutes merely an outline of the principal intended terms of the proposed transaction to facilitate the negotiation and preparation of definitive documents.  Each party may abandon negotiations toward a definitive agreement at any time for any reason or for no reason, in such party’s sole and absolute discretion, notwithstanding anything in this term sheet or any negotiations or understanding prior to the execution of a definitive agreement.

1.
Form of Transaction.  Trend Micro or a subsidiary of Trend Micro will acquire all outstanding capital stock of Company (including all options, warrants and all other equity interests) through a reverse triangular merger or any other mechanism or acquire substantially all of the assets and liabilities of Company as is advised by the parties’ respective legal counsel taking into consideration timing, tax matters and other relevant issues (the “Acquisition”).

2.
Purchase Price.  Upon the closing of the Acquisition (the “Closing”), Trend Micro will (subject to adjustment as described below) pay the following amounts pro-rata (collectively, the “Purchase Price”):

a)
Initial Payment: At the Closing, Trend Micro will deliver to the stockholders of Company (or to the Company depending upon the structure of the Acquisition) Seven Million Dollars ($7,000,000) in cash.

b) 
Escrow:  At the Closing, Trend Micro will deliver to a mutually acceptable escrow agent Three Million Dollars ($3,000,000) to secure the performance of Company’s and Company stockholders’ obligations and the payment of any claims made by Trend Micro for breach of Company’s and Company’s stockholders’ representations or warranties under the Definitive Agreement and related documents described below in Section 5(b).  One Million Five Hundred Thousand Dollars ($1,500,000) less the amounts of claims, if any, actually paid to Trend Micro from the Escrow and less the amounts of outstanding unpaid claims, if any, made on the Escrow, shall be paid to the Company (or its stockholders, as appropriate) six (6) months after Closing (the “Initial Escrow Period”).  All amounts remaining in Escrow, less the amounts of outstanding unpaid claims, if any, made on the Escrow, shall be paid to the Company (or its stockholders, as relevant) eighteen (18) months after Closing (the “Secondary Escrow Period”).  Claims against the Escrow will be subject to a basket equal to Twenty-Five Thousand Dollars ($25,000).  Once such basket is reached, recovery for claims will start with the first dollar of any claims. 

Pending reasonable cleanliness of the Company, Trend Micro expects to be able to reduce the amounts set forth above to be placed in escrow. The amounts set forth above are subject to the due diligence review of Trend Micro, as well as the other conditions to close set forth below.
c)
Earnout: The remaining Ten Million Dollars ($10,000,000) in cash will be paid out to the stockholders once certain contingencies have been met. These contingencies, mutually agreed upon by Trend Micro and Company, are structurally agreed upon in Attachment A and will be further clarified during the definitive agreement. Payment structure will be setup such that the first set of contingencies are to be reached within six (6) months after closing, resulting in the first half of the payout, and the remaining contingencies will be reached within eighteen (18) months after closing, resulting in the second half of the payout. Finally, the earnout will be structured such that (i) partial amounts can be earned if partial contingencies are met, with the balance paid at the end of the (18) month period, and (ii) such payments will be reduced on a pro rata basis if one or more key employees are not employed with Trend on the applicable payment date.  
3.
Employment Matters.  Trend Micro plans to make market rate offers of employment to all Company employees, subject to Trend’s standard HR policies and requirements. 

4.
Non-Compete Agreements.  Each Company officer and employee (and if the Acquisition is a purchase of assets and liabilities, the Company) will be subject to a non-solicitation and non-competition agreement in the computer or data backup service and/or product space, which shall be in force through the date which is three (3) years from the Closing.  If the Acquisition is structured as a merger, any Company employee who is not offered employment with Trend Micro or does not accept an offer of employment with Trend Micro will be terminated immediately prior to the Closing, subject to, and under terms and conditions consistent with, applicable local law.  Subject to Section 5 below, Company will be responsible for all such costs (“Severance Payments”) and liabilities associated with all such terminations.

5.
Financial Matters.  Prior to the execution of Definitive Agreements, the parties will agree upon the balance sheet that Company will be required to have at the Closing, including maximum and minimum amounts for certain items set forth on the balance sheet (“Target Balance Sheet”).  

6.
Definitive Agreement.  The Proposed Transaction will be subject to, among other things, (i) obtaining the necessary approvals of the parties, (ii) the negotiation and execution of Definitive Agreements, (iii) Trend Micro’s satisfactory completion of due diligence; and (iv) any other necessary conditions imposed by applicable law.  The Definitive Agreements, which will be drafted by Trend Micro’s legal counsel and which will be subject, in all respects, to the approval of both parties and their respective counsels, will contain, among others, the following terms and conditions:

(a) Customary representations and warranties by Company with respect to company matters (the “Company Representations”);
(b) The Company, or each Company stockholder depending on the structure of the Acquisition, will indemnify Trend Micro against any breach of the Company and Company stockholder representations and warranties made in the Definitive Agreement.  To the extent enforceable in accordance with applicable law and except for liability arising out of: (i) representations regarding capitalization; (ii) representations regarding taxes, (iii) representations regarding intellectual property  and (iv) claims of fraud or intentional misrepresentation (subsections (i), (ii) and (iv) collectively, the “Surviving Obligations”); all obligations of indemnification will be limited to the amounts in Escrow.  The indemnification obligation for subsection (iii) above will be limited to 50% of the purchase price, provided that such representation(s) were not fraudulent as of the execution date.  Subject to reasonable adjustment following the diligence process, it is expected that all indemnification obligations, except for the Surviving Obligations, will expire eighteen (18) months after the Closing with releases from Escrow as set out in Section 2(b) hereof.  Indemnification for Surviving Obligations (ii) and (iv) will survive for their respective applicable statute of limitations and Surviving Obligation (i) will survive in perpetuity.  All indemnification from the Escrow shall be made on a pro-rata basis by each Company stockholder based upon such stockholder’s pro rata share of the Purchase Price, if the Acquistion is structured as a merger.  

(c) The balance sheet of Company will reflect an amount of assets and liabilities as determined by the parties prior to the Closing.

(d) A percentage to be determined before Closing of certain Company Employees to be identified by Trend Micro will have accepted offers of employment from Trend Micro; and
(e) Such other terms, provisions and conditions as are customary in similar transactions or as are otherwise agreed upon by the parties.
7.
Brokers’ or Finders’ Fees.  Each party will indemnify and hold harmless the other from any claim for brokerage or finders’ fees arising out of the transaction contemplated hereby by any person claiming to have been engaged by such party.
ATTACHMENT A
Trend Micro required short- and long-term contingencies to achieve the earnout

Short-term milestones (6 months)

Product (25% of earnout)

· Backblaze shall rebrand the existing online backup application and service as Trend Micro. This rebranding will include all logos and mentions of Backblaze across both the Windows and Mac installer, client applications, uninstallers, static and dynamic components of the website, and service emails.  

· Backblaze will change fonts, colors, and other styleguide-type changes in collaboration with Trend Micro HIE and User Experience team to make sure it is ready for Trend Micro customers. Will need to have integration with Trend Micro back-end product license system to ensure smooth installation and activation of the product.  

· Trend Micro will require that the translations for the following languages reviewed by native language speakers: Japanese, French, German, Italian, Spanish, Traditional and Simplify Chinese.  Trend Micro will also require Backblaze to fix any bugs where English shows, and revise the translations according to other required product changes. This needs to support both the server side and client side.

· Multiplatform support requires – Windows and MAC  

· Browser support: Internet Explorer (2 latest releases)  Firefox (2 latest releases), Safari (2 latest release, and latest release of Google Chrome

· Meet the minimum Trend Micro acceptance criteria requirements. 

Business (25% of earnout)

· Achieve Backblaze base plan

Long-term milestones (6-18 months) 

Product (25% of earnout)

· Investigate File Folder Synchronization in the cloud for desktop, pc, notebook, netbook, Macintosh and mobile phone ( most popular brands: iphone, blackberry, Google, Symbian).   Should be OS/Platform Agnostic 

· Local back-up ready and platform agnostic

· Investigate Buddy backup feature which allows a user to enter a code to back up to friends or family.  See Crashplan’s Friend Destination feature http://support.crashplan.com/doku.php/reference_guide/backup#specific_backup_destinations_friend_backup_destination_first_use
· Integrate with existing Trend Micro user account web page

· I18N ready – and with SIMSHIP support

· Application needs to be designed so the loss of one data center does not result in loss of all customer data.

· Integration with Trend Micro AV engine for scanning prior to storing the files/contents into the cloud, local or remote backup device 

Integrated Online Backup Service

· Backblaze shall either (a) provide a client application that can be integrated with the Trend Micro security suite, or (b) provide a client API that can be used to integrate online backup into the Trend Micro security suite. c) provide a client API that can be used to integrate with any hardware storage, such as USB External Backup Drive or Storage Medias. (In context with local backup)

Website & Systems

· Backblaze will rebrand   its website to be presented as a Trend Micro product. . For example, the home page will be converted to a product landing page, sections such as the “About Us”, “Team”, and “Jobs” pages shall be removed; and the overall look and feel shall be updated to reflect the Trend Micro website.

· Backblaze will work to integrate with the Trend Micro billing system.

· Backbaze will work to integrate with Trend Micro Provisioning System 

Datacenter & Cloud Storage Systems

· Backblaze will use best efforts to continue scaling the datacenter and cloud storage systems to support customer and data growth. This will include adding storage hardware, bandwidth, space, and power as well as enhancing software and systems as necessary to support this growth.

· Backblaze will use best efforts to continue to maintain the ongoing operations of the datacenter systems as they scale including maintenance of existing hardware and software.

· Backblaze will work with Trend Micro EMEA and ops team to setup a data center for EMEA region – this is due to the compliance and privacy law in the EMEA  

· A second North American Backup Data Center shall be built and ready in conformance with Trend Micro’s Services rollout timeframe
· Backblaze shall provide detail of data center infrastructure and layout to Trend Micro team

· Backblaze and Trend Micro shall define the downtime criteria for Datacenter & Cloud Storage Systems and develop a Service Level Agreement Document.
Business (25% of earnout)
· Achieve Joint Backblaze/Trend Micro plan

· Backblaze shall work with Trend Micro marketing, press, and ecommerce teams to promote the online backup service. 

· Backblaze shall work with Trend Micro customer service teams to develop support readiness.

· Backblaze shall work with Trend Micro sales and channel teams to develop sales readiness and facilitate sales through the company’s channels.

In order to succeed at these goals, Backblaze will need Trend Micro to:

· Properly staff and finance the online backup team.

· Ensure other Trend Micro teams including engineering, product management, operations, marketing, customer service, etc. are available, engaged, and responsive.

· Ensure datacenter availability, security, bandwidth continue to be provided at current service levels.
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